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CEA S ON AND CREER

Uoon charges filed by the United FarmWrkers of Anerica, AFL-A O
(UAYW, alleging a violation of Labor Gode section 1153 (e) and (a)y by A&D
Chri st opher Ranch (Respondent), the General Gounsel of the Agricul tural Labor
Rel ati ons Board (Board) issued a conplaint agai nst Respondent on February 19,
1982, and duly served it on all parties.

In accordance with CGalifornia Admnistrative Gode, title 8, section
20260, this proceeding has been transferred directly to the Board on the basis
of a stipulation of facts entered into by the Charging Party, General Counsel,
and Respondent In the stipulation, all parties waived an evidentiary hearing
before an Admnistrative Law G ficer.

Pursuant to the provisions of Labor (ode section 1146, the

Board has del egated its authority in this matter to a three-nenber panel.

1JAII section references herein are to the Galiforni a Labor Gode unl ess
ot her w se not ed.



W have considered the record in light of the briefs filed by the
General Gounsel and Respondent and we hereby nake the foll ow ng findi ngs of
fact and concl usi ons of |aw

F ndi ngs of Fact

Respondent is, and at all tines naterial herein has been, an
agricul tural enployer wthin the neaning of section 1140.4(c). The UFWis, and
at all tines naterial herein has been, a |abor organization wthin the neaning
of section 1140. 4(f).

Oh Cctober 9, 1981, the Board certified the UFWas the excl usi ve
col l ective bargai ning representative of all Respondent's agricul tural
enployees in Galifornia. (A & D Christopher Ranch (Qct. 9, 1981) 7 ALRB Nb.
3l.) On Cctober 23, 1981, the UFW by its negotiator Paul Chavez, sent a

letter to Respondent requesting that Respondent commence col | ective bargai ni ng
negotiations. n Novenber 13, 1981, Respondent, by its attorney Randol ph C
Roeder, sent the UFWa letter stating that it was refusing to bargain in order
to obtain judicial reviewof the Board s certification of the UFW Respondent
admts that it refused to neet and bargain wth the UAW but contends that the
Board inproperly certified the UFWand that its refusal to bargain therefore
did not constitute a violation of Labor Code section 1153(e) and (a).

oncl usi ons of Law

This Board has adopted the NLRB s proscription against relitigation
of previously resolved representation issues in subsequent rel ated unfair
| abor practice proceedi ngs, absent a show ng of newy di scovered or previously
unavai | abl e evi dence, or other extraordi nary circunstances. (Ron Nunn Farns

(July 23, 1980)

8 ALRB Nb. 84 2.



6 ALRB Nb. 41.) As Respondent has not presented newy di scovered or
previousl y unavai | abl e evi dence and has cl ai ned no extraordi nary circunst ances
wth respect to its post-el ection objections, we shall not reconsider the
representation issues in this proceedi ng. Accordingly, we concl ude that
Respondent viol ated section 1153(e) and (a) by failing and refusing to neet
and bargain wth the ULFW
Remedy

V¢ now turn to consideration of whether nakewhol e shoul d be awar ded
to the enployees in the bargaining unit as a renedy for Respondent's unl awf ul
refusal to bargain. -Wen an enpl oyer refuses to bargain wth a certified
| abor organi zation in order to gain judicia reviewof the Board s
certification, we consider the appropriateness of the nakewhol e renedy on a
case-by-case basis. (J. R Norton Gonpany v. Agricultural Labor Rel ations Bd.
(1979) 26 Cal.3d 1.) Ve shall inpose the nakewhol e renedy unl ess the

enpl oyer's litigation posture is reasonable at the tine of its refusal to
bargain and the enpl oyer seeks judicial reviewof the Board's certification in

good faith. (J. R Norton Gonpany (May 30, 1980) 6 ALRB No. 26.)

h July 30, 1980, the Regional Drector conducted a representation
el ection anong Respondent’s agricultural enpl oyees. The Tally of Ballots

showed the follow ng results:

UW. ... . e . . . . . . . 188
No Lhion ............ ........52/
Chal lenged Ballots ....... coeo.o.. 169 =
Total .............. C e e ... .. 362

2 A nost all the chall enges were nade by Board agents and were based on the
fact that the chal lenged voters' names did not appear on the eligibility |ist.
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Respondent tinely filed post-el ection objections, three of which were set for
hear i ng. & Those obj ections alleged: that picketers engaged i n conduct which
intimdated and threatened Respondent's enpl oyees and affected the out cone of
the election; that Board agents inproperly forced Respondent’'s observer at the
el ection to sign a stipulation concerning the opening of el even chal | enged
ball ots; and that Respondent was not at 50 percent of its peak agricul tural
enpl oynent during the payroll period i mediately preceding the filing of the
Petition for Certification. After a hearing before an Investigative Hearing
Examner (IHE), the Board di smssed those three objections and certified the
UFWas the excl usi ve col | ective bargai ning representative of Respondent's

agricultural enployees. (A & D Christopher Ranch, supra, 7 ALRB No. 31.)

Respondent contends that the Board shoul d have refused to certify the UFWon
the basis of the objections which were litigated at the hearing. For the
follow ng reasons, we find that Respondent's refusal to bargai n based upon
that position does not constitute a reasonable litigation posture, and we
therefore conclude that nmakewhol e relief is an appropriate renedy in this
case.

The Petition for Certification, which was filed July 26, 1980,
all eged that Respondent was at 50 percent of its peak enpl oynent and that a

strike was in progress. During the Board agent's

& The renai nder of Respondent's post-el ection objections were di smssed by
the Executive Secretary. A though Respondent, in its brief, describes conduct
whi ch was the subject of the dismssed objections, it does not argue that the
Executive Secretary inproperly di smssed the objections which were not set for
hearing, or that its refusal to bargain was based on or related to the
di smssal s.

8 ALRB \b. 84 4.



i nvestigation of the petition, Respondent’'s representatives alleged that
Respondent was not at 50 percent of its peak enpl oynent during the eligibility
period and that Respondent's peak enpl oynent woul d not occur until later in
the year. The Board agent determned that Respondent was at 50 percent of its
peak agricul tural enpl oynent, and that the petition was therefore tinely
filed, by using the averaging nethod set forth in our decision in Mirio

Sai khon, Inc. (Jan. 7, 1976) 2 ALRB Nb. 2, excluding fromhis cal cul ations

days which he determned were not representative because few or no enpl oyees

worked. (See Galifornia Lettuce Go. (Mar. 29, 1979) 5 ALRB No. 24.)

The | HE found that Respondent was at 50 percent of its peak
enpl oynent during the eligibility period. The I|HE s peak determnati on was
al so based on the Sai khon averagi ng net hod and the excl usi on of
unrepresentative days; i.e., days on which fewor no unit enpl oyees wor ked.
The I HE found that Respondent failed to neet its burden of providing the Board
agent wth adequate information to support its prospective peak argunent,
since Respondent's oral data on prospective peak was not substantiated and
appeared to be unreliable in viewof the fact that Respondent had actual |y

decreased its acreage.ﬂ/ (See Charles Ml ovich (May 9, 199}

4 The | HE specifically declined to nake a credibility resol ution concerni ng
the Board agent's testinony that Respondent did not indicate that he
anticipated an increase in productivity over the previous year. Respondent's
representative testified that he told the Board agent he anticipated a 20
percent increase in | abor needs because of greater productivity caused by
I nproved farmng techni ques and an increase in |labor intensive crops. He
testified that he did not give the Board agent any witten data on prospective
peak.

8 ALRB Nb. 84 5.



5 ALRB No. 33; Domngo Farns (May 10, 1979) 5 ALRB No. 35.)

In our decisionin A &D Christopher Ranch, supra, 7 ALRB No. 31,

we found that it was unnecessary to rely on the Sai khon averagi ng net hod, or

to determne whether the Board agent properly excluded three days fromthe
eligibility week, since we found that the Board agent coul d reasonably have
determ ned peak using the "body count” nethod described in Donley Farns, |Inc.
(Sept. 22, 1978) 4 ALRB No. 66, and utilized in Val dora Produce Gonpany (Feb.
4, 1977) 3 ALRB No. 8, Kawano Farns, Inc. (Mar. 16, 1977) 3 ALRB No. 25, and
Wne Wrld, Inc. dba Beringer M neyards (May 29, 1979) 5 ALRB No. 41. The

"body count” nethod was al so di scussed by this Board with approval in Bonita

Packing . (Dec. 1, 1978) 4 AARB No. 96. (See also, Kamnoto Farns (Dec. 21,

1981) 7 ALRB No. 45.) W noted that there were 429 enpl oyees on Respondent's
payrol | during the eligibility period and 755 enpl oyees on its payrol |l during
the 1979 peak period, and that since 429 is nore than 50 percent of 755, the
peak requirenment of section 1156.3 (a)(1l) was net.

Respondent contends that its litigation posture is reasonabl e and
in good faith because both the Board agent and the | HE cal cul at ed peak usi ng
the averagi ng nethod, and the "body count” nethod was neither suggested nor
utilized until the Board issued its prior decision in this natter. Respondent
al so argues that the enpl oynent figures the Board used for the eligibility and
peak periods were erroneous and that the Board failed to discuss the projected
peak for 1980. In support of its argunent that the nake-whol e renedy is

i nappropriate in this case, Respondent cites
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Hgh & Mghty Farns (My 30, 1980) 6 ALRB No. 31, in which we declined to

award t he makewhol e renedy because, in that case, the Board for the first tine
used a conbi nation of various nethods to conpute the percentage of peak
enpl oynent .

VW& are not persuaded by Respondent's argunents. A though the Board
agent and the I HE used the averaging nethod in their peak cal cul ations, the
Board clearly based its finding of peak on the body count nethod, which had
been used in several prior cases. The body count nethod of determning peak
Is easily derived fromthe statutory requirenent (sections 1156.3(a)(l) and
1156.4) that we conpare the enpl oyer's enpl oynent figures for the payroll
period i medi ately preceding the filing of the petition wth its peak
agricultural enploynent for the current cal endar year. The figures used by
the Board are supported by the record, and our application of the body count
net hod, a strai ghtforward peak cal cul ation technique clearly established in
our previous decisions, does not present "a close (case) that (raises)

I nportant issues concerning whether the el ection was conducted i n a nanner
that truly protected the enpl oyees' right of free choice." (J. R Norton (.
v. Agricultural Labor Relations Bd., supra, 26 Gal.3d at p. 39.)

Hgh & Mghty Farns, supra, 6 ALRB No. 31, cited by

Respondent, is inapposite. That case invol ved the use of the Sai khon

aver agi ng net hod, conbi ned wth the Scatti n§/ net hod of using different
payrol | /eligibility periods for different groups of enpl oyees, and the

unrepresent ati ve days concept devel oped in

Y Luis A Scattini & Sons (Mar. 3, 1976) 2 ALRB No. 43.

8 ALRB Nb. 84 1.



Ranch Nb. 1.9 The Board' s determnation of peak in the present

case invol ves none of the problens present in Hgh & Mghty Farns.

Al though Respondent argued that it had not yet reached 50 percent
of its prospective peak enpl oynent during the payrol |l period preceding the
filing of the Petition for Certification, the | HE found that Respondent failed
to substantiate that claimat the hearing. A though prospective peak
determnations can be difficult, Respondent failed to support its contention
that such a determnation was necessary, and the nere statenent that it was
not yet at the required 50 percent of prospective peak does not present a
"cl ose case. nlf

The renai ning i ssues which were litigated at the hearing on
obj ections, concerning striker msconduct and a stipulation signed at the
el ection, involved prinarily factual issues which the | HE resol ved on the
basis of credibility resolutions and i nferences drawn fromthe record
evidence. V¢ find that neither of those objections presented a cl ose case and
therefore did not constitute a reasonable basis for Respondent's refusal to

bar gai n. g

YRanch No. 1, Inc. (Feb. 23, 1976) 2 ALRB No. 37.

z/i n Charles Malovich, supra, 6 ALRB No. 29, we declined to award the
nakewhol e renedy because, in that case, we announced our rule that reviewin
prospective peak cases w || be based upon whether the Regional Drector's peak
determnation was a reasonable one in light of the infornmation available to
himor her at the tine of the investigation of the petition.

g For exanpl e, the | HE di smssed Respondent's obj ection concer ni ng
striker msconduct based on his findings that few if any, of the enpl oyees
who witnessed the all eged incidents voted in the el ection. The | HE al so found
that Respondent's el ection observer signed the stipul ati on concerni ng
chal | enged bal l ots with the approval of Respondent’s attorney, who was present
at the opening of the ballots.

8 ALRB Nb. 84 8.



(Ron Nuhn Farns, supra, 6 ALRB No. 41; George Arakelian Farns, Inc. (My 30,
1980) 6 ALRB No. 28; C Mndavi & Sons dba Charles Krug Wnery (May 30, 1980)
6 ALRB No. 30.)

dven the insubstantial nature of Respondent's objections to the
el ection, we find that Respondent coul d not have entertai ned a reasonabl e
belief that the el ection was conducted in a nanner which did not fully protect
enpl oyees' rights or that msconduct occurred which tended to affect the
outcone of the el ection. Accordingly, we conclude that Respondent did not act
reasonably or in good faith in seeking judicial reviewof the Board s
certification, and we shall therefore order the nmakewhol e renedy in this case.

RER

By authority of Labor Code section 1160.3, the Agricul tural
Labor Rel ations Board (Board) hereby orders that Respondent A & D
Chri stopher Ranch, its officers, agents, successors, and assigns, shall:

1. QGease and desist from

(a) Failing or refusing to neet and bargain collectively in
good faith, as defined in section 1155.2(a) of the Agricultural Labor
Rel ations Act (Act), wth the Uhited FarmVWrkers of Awerica, AFL-A O (URW,
as the certified exclusive collective bargai ning representative of its
agricul tural enpl oyees.
(b) In any Ilike or related nanner interfering wth,

restraining, or coercing any agricultural enployee in the exercise of the
rights guaranteed by section 1152 of the Act.

2. Take the followng affirmative actions which are

8 ALRB Nb. 84



deened necessary to effectuate the policies of the Act:

(a) Uon request, neet and bargain coll ectively
in good faith wth the UFWas the certified excl usi ve col | ective-bargai ni ng
representative of its agricultural enpl oyees and, if an agreenent is reached,
enbody the terns thereof in a signed contract.

(b) Make whole all agricultural enpl oyees enpl oyed by
Respondent at any tine during the period cormenci ng on Novenber 13, 1981, the
date of Respondent’'s first refusal to bargain wth the URW and ext endi ng
until My 17, 1982, the date the parties signed the stipulation in this
matter, and continuing thereafter until the date on whi ch Respondent commences
good faith collective bargaining wth the UFWwhich | eads to a contract or a
bona fide inpasse, for all economc |osses they have suffered as a result of
Respondent ' s af oresai d refusal to bargain, the nmakewhol e awards to be conput ed
I n accordance wth established Board precedents, plus interest thereon,
conput ed i n accordance wth our Decision and Oder in Lu-Ete Farns, Inc.

(Aug. 18, 1982) 8 ALRB Nb. 55.

(c) Preserve and, upon request, nake available to
the Board and its agents, for examnation, photocopying, and ot herw se
copying, all records in its possession rel evant and necessary to a
determnation, by the Regional Drector, of the nakewhol e period and the
anounts due enpl oyees under the terns of this Oder.

(d) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into all
appropriate | anguages, reproduce sufficient copies in each | anguage for

the purposes set forth hereinafter.
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(e) Post copies of the attached Notice, in all
appropriate | anguages, in conspicuous places on its property for 60 days, the
period(s) and place(s) of posting to be determned by the Regional Drector,
and exerci se due care to replace any Noti ce which has been al tered, defaced,
covered, or renoved.

(f) Ml copies of the attached Notice, in all
appropriate | anguages, wthin 30 days after the date of issuance of this
Qder, to all agricultural enpl oyees enpl oyed by Respondent at any tine during
the period fromMNovenber 13, 1981, until the date on which the said Notice is
nai | ed.

(g0 Provide a copy of the attached Notice in the
appropriate | anguage, to each agricultural enpl oyee hired by Respondent
during the 12-nonth period follow ng the date of issuance of this Oder.

(h) Arrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its agricultural enpl oyees on conpany tinme and property
at tine(s) and place(s) to be determned by the Regional Drector. Follow ng
the reading, the Board agent shall be given the opportunity, outside the
presence of supervisors and nanagenent, to answer any questions enpl oyees nay
have concerning the Notice and/or their rights under the Act. The Regi onal
Orector shall determne a reasonabl e rate of conpensation to be paid by
Respondent to all nonhourly wage enpl oyees in order to conpensate themfor
tine lost at this reading and during the question-and-answer peri od.

(j) MNotify the Regional Drector in witing, wthin

8 ALRB Nb. 84 11.



30 days after the date of issuance of this Oder, of the steps Respondent has
taken to conply wth its terns, and continue to report periodically
thereafter, at the Regional Drector's request, until full conpliance is
achi eved.

IT 1S FUIRTHERED CRCERED that the certification of the Lhited Farm
VWrkers of America, AFL-A Q as the exclusive collective bargai ni ng
representati ve of Respondent's agricultural enployees be, and it hereby is,
extended for a period of one year commenci ng on the date on whi ch Respondent
commences to bargain in good faith wth the UFW

Dat ed: Novenber 23, 1982

JGN P. McCARTHY, Menber

ALFRED H SONG  Menber

JEROME R WALD E Menber

8 ALRB Nb. 84 12.



NOTl CE TO ACR QLTURAL EMPLOYEES

A representation el ection was conducted by the Agricultural Labor Rel ations
Board (Board) anong our enpl oyees on July 30, 1980. The najority of -the
voters chose the Lhited FarmWrkers of Anerica, AFL-Q O (URW, to be their
union representative. The Board found that the el ecti on was proper and
officially certified the UFWas the excl usive col | ective bargai ni ng
representative of our agricultural enpl oyees on ctober 9, 1981. Wen the UFW
asked us to begin to negotiate a contract, we refused to bargain so that we
could ask the court toreviewthe election. After a hearing, at which all
parties had the opportunity to present evidence, the Board found that we have
violated the Agricultural Labor Relations Act by refusing to bargain
collectively wth the UAW The Board has told us to post and publish this
Noti ce and to take certain additional actions. V¢ wll do what the Board has
ordered us to do.

V¢ also want to tell you that the Agricultural Labor Relations Act is alaw
that gives you and all other farmworkers in CGalifornia these rights:

To organi ze your sel ves;
To form join, or hel p unions;
To vote in a secret ballot election to deci de whether you want a union to
represent you;
To bargain wth your enpl oyer about your wages and wor ki ng
conditions through a uni on chosen by a majority of the enpl oyees and
certified by the Board,
5 To dact together with other workers to hel p and protect one anot her;
an
6. To decide not to do any of these things.

A~ wbhpE

Because it is true that you have these rights, we promse that:

VEE WLL, on request, neet and bargain in good faith wth the UFWabout a
contract because it is the representative chosen by our enpl oyees.

VE WLL rei nburse each of the enpl oyees enpl oyed by us on or after Novenber
13, 1981, during the period when we were refusing to bargain wth the URW for
any noney which they nay have lost as a result of our refusal to bargain, plus
i nterest.

Dat ed: A & D GR STGPHER RANCH

By:

Represent ati ve Title

If you have a question about your rights as farmworkers or about this Notice,
you nay contact any office of the Agricultural Labor Relations Board. Qe
office is located at 112 Boronda Road, Salinas, Galifornia, 93907. The

t el ephone nunber is (408) 443-3161.

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of Galifornia.

DO NOI RFEMOVE R MUTT LATE
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CASE SUMVARY

A & D Chri stopher Ranch 8 ALRB No. 34
(URWY Case No. 81-CE170- SAL
BOARD DEQ S ON

On the basis of a stipulation of facts entered into by all parties inthis
natter, the Board concluded that Respondent unlawfully refused to bargain wth
the UFW the certified representative of its enpl oyees, despite Respondent's
contention that its admtted refusal to bargain was based on a reasonabl e
belief that the Board had i nproperly certified the UWW In 7 ALRB No. 31, the
Board utilized an application of the "body count” nethod by conparing
Respondent ' s enpl oynent figures during the eligibility period wth such
figures for the peak enpl oynent period of that year. The enpl oynent figures
used by the Board were supported by the record, and the body count nethod was
a straightforward peak cal cul ation technique clearly established in previous
Boar d deci sions and easily derived fromLabor Code section 1156. 3(a)(1) and
1156. 4 requi renments concerning the determnation of peak. The Board therefore
rej ected Respondent’'s argunent that its peak objection constituted a

reasonabl e basis for its refusal to bargain. The Board al so rej ect ed
Respondent s reliance on its post-el ection obj ections concerning striker

m sconduct and a stipul ation signed at the el ection, since those objections
involved prinarily factual issues which were resol ved based on credibility
resolutions and i nferences that were well supported by the record in the
hearing on objecti ons.

The Board therefore concluded that makewhol e relief was an appropriate renedy,
as it found that Respondent did not have a reasonabl e basis for believing that
the el ecti on was conducted in a manner which did not fully protect enployees'
r: ghts or that msconduct occurred which tended to affect the outcone of the
el ecti on.

* * %

This Case Sunmary is furnished for information only and is not a: official
statenent of the case, or of the ALRB

* * *



	UFW ............... . . . . . . . . .	188
	Total .............. . . . . . .  . .	362
	
	Dated:	A & D CHRISTOPHER RANCH



